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REVI EW of a decision of the Court of Appeals. Reversed.

RCLAND B. DAY, C.J. This is a review of a published decision
of the court of appeals! affirming in part and reversing in part a
j udgnent and order of the circuit court for Waukesha County, WIlis
J. Zick, Judge, and remanding the cause with directions. The issue
before this court is whether the zoning of certain |and owned by
Plaintiff-Appellant-Respondent A fred A Zealy ("Zealy") as a
conservancy district in order to protect wetlands constitutes a
constructive taking of property by the government for which a
| andowner shoul d be conpensated. W conclude that the conservancy

zoning placed on Zealy's land did not effect a constructive taking.

1 Zealy v. Gty of Waukesha, 194 Ws. 2d 701, 534 N.w2d 917
(Ct. App. 1995).
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W therefore reverse the court of appeals.
The parcel of land here at issue consists of approxinmately
10. 4> contiguous acres. The parcel was originally part of an
approxi mately 250-acre parcel annexed from the Town of Waukesha to
the Gty of Waukesha ("Gty") in 1967. Prior to annexation, the
property was zoned A-3 by the Town of Wukesha. This zoni ng
permtted agricultural use, and Zealy's parents used the property
to grow crops in a truck farmng operation. After annexation, the
Cty zoned the land R 1, a zoning permtting, anong other uses,
residential use. Later, a snmall portion of the |land was rezoned B-
4, allow ng business use. The property continued to be used for
farmng until approximately 1981. The other lands in the 250-acre
parcel were sold off until only the 10.4-acre parcel at issue in
this case remained in Zealy's possession. As of the tine he
commenced this action, Zealy used the |and for peat m ning.
On March 16, 1982, Zealy, his nother, and his brother, all of

whom at that tine shared interests in the property, executed an

2 Throughout the proceedings in this case, the parties have

provided varying figures for the acreage of Zealy's land. At the
trial court, the parties and the court stated that the entire
parcel consisted of 11 or 11.2 acres. |In their briefs before this
court, Zealy states that the parcel consists of 10.2 acres, while
the Cty describes the parcel as being 10.3 acres. The court of
appeal s decision states that the parcel is 10.1 acres. The figure
we here provide, 10.4 acres, is based on docunents attached to the
affidavit of the Gty's director, which are included in the record.
These docunents show that the parcel currently consists of .57
acres zoned B-4, 1.57 acres zoned R 1, and 8.24 acres zoned C 1,

for a total of 10.38 acres. (Al figures are rounded to the
nearest hundredth of an acre.) Rounding to the nearest tenth, we
will henceforth describe the parcel as consisting of a total of
10. 4 acres.



No. 93-2831
easenent granting the Cty the right to construct, mintain, and
operate sanitary and storm sewers on Zealy's |and. Prior to the
execution of the easenent, Zealy had net with the Gty's Drector
of Public Wrks and Gty Engineer. The Director of Public Wrks
presented Zealy with a draw ng showi ng proposed future devel opnent
of the property as a residential area. The easenent provided that
the Gty would not levy any special assessnments for the storm or
sewer mains installed on the property. Zealy alleges that the
representations nmade by the Gty's officials led himto grant the
easenent . The Gty eventually constructed a sanitary and storm
sewer on a portion of the property.

On July 3, 1985, the Gty changed the zoning on approxi mately
28.6 acres of land in the Gty from R1 to C1, creating a
conservancy district.® Included in the conservancy district were
8.2 acres of Zealy's parcel. These 8.2 acres may not be used for
residential use; the remaining land in the parcel, approximtely
2.1 acres, is zoned for residential (1.57 acres) and business (.57
acres) use. The C1 zoning allows agricultural use of the
property.

Prior to the rezoning, the Gty's assessor had valued the
entire 10.4-acre parcel at approximately $81,000.00; after the

rezoning, the Gty assessed the value of the property at

8 Zealy has filed a notion with this court asking that we

take judicial notice of the mnutes of the Gty's Plan Comm ssion
nmeeting of Novenber 14, 1984, and the Gty's rezoning ordi nhance.
W hereby grant Zealy's notion.
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approxi mately $57,000.00. Zealy clains that the fair narket val ue
of the 8.2 acres, if developed for residential use as allowed under
R-1 zoning, would be approximately $200, 000. 00. Zealy has never
submtted an application for a building permt or plans to the Gty
for residential construction on the land, nor has Zealy shown that
he has nade any expenditures toward such construction. Zeal y
clains that the value of the 8.2-acre parcel under the present C1
zoning is approximately $4, 000.

Zealy brought an inverse condemnation action® against the
Cty, claimng that its rezoning of his land constituted a
regul atory taking w thout conpensation, and that the Gty should be
equitably estopped from enforcing the rezoning because of Zealy's
reliance on its representations. The circuit court dismssed
Zealy's clains on both issues. Wth respect to the first issue,
the circuit court concluded that Zealy's parcel should be
considered as a whole in determning whether a taking occurred. n
appeal, the court of appeals held that the circuit court had erred
when it considered the parcel as a whole, and reversed and remanded
for a newtrial. See Zealy, 194 Ws. 2d at 706, 718.

The Gty, as well as several of the parties submtting briefs
as amci curiae, argue to this court that this matter is not ripe
for adjudication. These parties note that a regulatory takings

claim is not ripe "until the governnment entity charged wth

4 Zealy brought this action pursuant to Ws. Stat. § 32.10

(1993- 94) .
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i npl enmenting the regul ati ons has reached a final decision regarding
the application of the regulations to the property at issue."

Streff v. Town of Delafield, 190 Ws. 2d 348, 354, 526 N W2d 822

(. App. 1994) (quoting WIIlianson County Regi onal Pl anning Conmmin

v. Hamlton Bank, 473 U S 172, 186 (1985)). In the present

matter, Zealy has never sought to have his property rezoned.”> W
recognize that a lack of ripeness in a takings claim should

normal ly result in dismssal. See, e.g., Schlieper v. DNR 188

Ws. 2d 318, 322-23, 525 NW2d 99 (Ct. App. 1994). However, we
conclude that addressing the nerits of the case at bar woul d best
serve the interests of justice. The resolution of this case wl

settle issues presently unclear in our |aw of regulatory takings.

W also address the nerits in consideration of the extensive
briefing by nunerous interested persons and entities who filed
amcus briefs, many of which exclusively discuss the takings issues
raised in this case. This court has previously recognized such

considerations in reaching the nerits of the takings issue in M& |

Marshall & Ilsley Bank v. Town of Sonmers, 141 Ws. 2d 271, 286, 414

N.W2d 824 (1987). For the reasons above stated, we pursue a
simlar course of action here.
The issue in this case is whether the Gty's ordinance

constituted a taking of Zealy's property w thout conpensation.

> At oral argunent, Zealy's counsel contended that taking

such actions would have been fruitless. W also note that, in
answers to interrogatories filed in this case, Zealy stated that
his proposed use, presunmably residential, would not be allowed even
under a variance to the existing zoning.

5
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This is a question of law, and thus we undertake our review w thout

deference to the decisions of the courts bel ow Ball v. Dist. No.

4, Area Bd., 117 Ws. 2d 529, 537, 345 N.W2d 389 (Ct. App. 1984).

The Fifth Amendnent to the United States Constitution, nade
applicable to the states by the Fourteenth Amendnent, provides in
part that private property shall not "be taken for public use,
wi thout just conpensation.” Article |, 8 13 of the Wsconsin
Constitution states:
Private property for public use. Section 13. The
property of no person shall be taken for public use

wi t hout just conpensation therefor.

Takings jurisprudence has developed from two conpeting
principles: on one hand, respect for the property rights of
i ndividuals; on the other, recognition that the governnent retains
the ability, in furtherance of the interests of all citizens, to

regul ate an owner's potential uses of |[and. Thus, in Euclid v.

Anbler Realty Co., 272 U S 365 (1926), the United States Suprene

Court held nunicipal zoning to be a permssible exercise of the

police power, while in Pennsylvania Coal Co. v. Mihon, 260 U S

393, 415 (1922), the Court held that "while property nmay be
regulated to a certain extent, if regulation goes too far it wll
be recognized as a taking." Such takings are described as
"constructive" or "regulatory" takings.

I n cases decided since Mahon, the United States Supreme Court
has established a rough framework for determ ning when a regul atory

taking has occurred: "In 70-odd years of succeeding "regulatory
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takings' jurisprudence, we have generally eschewed any  set
formula’ for determning how far is too far, preferring to
“engag[e] in . . . essentially ad hoc, factual inquiries.'" Lucas

V. South Carolina Coastal OGCouncil, 505 US 1003, 1015 (1992)

(quoting Penn Central Transp. Co. v. New York Gty, 438 U S 104,

124 (1978)). This court has adopted a simlar nmethod of inquiry.
See Noranda Exploration, Inc., v. Gstrom 113 Ws. 2d 612, 624, 335

N.W2d 596 (1983). The United States Suprene Court has identified
several factors particularly relevant to the inquiry in cases
alleging a regulatory taking: "[Tlhe Fifth Amendnent is violated
when | and-use regul ati on "~does not substantially advance legitinate
state interests or denies an owner economcally viable use of his

land.'" Lucas, 505 U.S. at 1016 (quoting Agins v. Gty of Tiburon,

447 U.S. 255, 260 (1980)). Wen a |andowner alleges that a
regul ation effects a taking as applied to a particular piece of

property, the factors courts should exam ne are described as "the

character of the governnental action,” "the econom c inpact of the
regulation on the claimant,” and "the extent to which the
regul ation has interfered wth di sti nct i nvest nent - backed

expectations."” Penn Central, 438 U S. at 124 (quoted in Lucas, 505

U S at 1019 n. 8).

Al t hough phrased in slightly differing terns in the cases, the
rule enmerging from opinions of our state courts and the United
States Suprene Court is that a regulation nust deny the |andowner

all or substantially all practical uses of a property in order to
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be considered a taking for which conpensation is required. See
Lucas, 505 U S. at 1015 (regulatory taking occurs when regulation
"denies all economcally beneficial or productive use of |and");

Dolan v. Gty of Tigard, 114 S. C. 2309, 2316 (1994) (regulatory

taking occurs if it denies an owner "economcally viable use of his

land") (quoting Agins, 447 U S. at 260); Zinn v. State, 112 Ws. 2d

417, 424, 334 N W2d 67 (1983) (regulatory taking occurs "when the
government restriction placed on the property “practically or
substantially renders the property useless for all reasonable

purposes'") (quoted sources omtted); Reel Enters. v. Gty of La

Crosse, 146 Ws. 2d 662, 674, 431 NW2d 743 (Q. App. 1988),

review denied, 147 Ws. 2d 887 (1988) (regulatory taking occurs if

it "deprives the owner of all, or practically all, of the use").

Thus, for exanple, the United States Suprene Court in Lucas held

that a | andowner who purchased two residential lots at a conbi ned
price of nearly one mllion dollars and was subsequently barred
from building residential structures by a state beachfront
preservation law, rendering the lots w thout value, may be entitled
to conpensation for his |oss. See Lucas, 505 U S at 1006-07,
1019- 32.

However, before reaching this determnation, a court mnust
first determne what, precisely, is the property at issue:

Because our test for regulatory taking requires us

to conpare the value that has been taken from the

property with the value that remains in the property,

one of the critical questions is determning how to

define the unit of property "whose value is to furnish

8
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t he denomi nator of the fraction."

Keystone Bitum nous Coal Ass'n v. DeBenedictis, 480 U S. 470, 497

(1987) (quoting Frank 1. Mchelman, Property, Wility, and

Fai r ness: Conmment s on t he Et hi cal Foundati ons of "Just

Conpensation" Law, 80 Harv. L. Rev. 1165, 1192 (1967)). The court

of appeals in this case held that a |andowner's anticipated
i nvestment opportunities should be examned in order to determ ne
what the parcel at issue should be. 1In this, the court of appeals
was in error. W conclude that the United States Suprene Court has
never endorsed a test that "segnents" a contiguous property to
determne the relevant parcel; rather, the Court has consistently
held that a Ilandowner's property in such a case should be
consi dered as a whol e.

"Taking" jurisprudence does not divide a single
parcel into discrete segnents and attenpt to determ ne
whether rights in a particular segnment have been
entirely abrogated. In deciding whether a particular
governmental action has effected a taking, this Court
focuses rather both on the character of the action and
on the nature and extent of the interference with rights
in the parcel as a whole .

Penn Central, 438 U. S. at 130-31.

Simlarly, in Keystone, 480 U S at 498, the Court noted practical
argunents against allowing the segnentation of the property at
I Ssue:

Many zoning ordinances place limts on the property
owner's right to nake profitable use of sonme segnents of
his property. A requirenent that a building occupy no
nmore than a specified percentage of the ot on which it
is located could be characterized as a taking of the
vacant area . . . . [Qne could always argue that a
setback ordinance requiring that no structure be built

9
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within a certain distance from the property line

constitutes a taking because the footage represents a

di stinct segnment of property for takings |aw purposes.
The court of appeals in this case cited Lucas, 505 U S. at 1016-17
n.7, for the proposition that courts should use a flexible approach
in deciding when to segnent the property at issue in takings cases.
See Zealy, 194 Ws. 2d at 716-17 & n.6. However, we note that

this i ssue was not before the Lucas Court. The Court did not have

to consider whether the property in that case mght require
segnent ati on because the trial court had found that the entirety of
the property at issue was rendered valueless by the contested
regul ation. See Lucas, 505 U S. at 1016-17 n.7. Justice Scalia's
comments on this point were therefore dicta. Furthernore, in

Concrete Pipe and Prods. v. Construction Laborers Pension Trust,

113 S . 2264, 2290 (1993), Justice Souter, witing for the
majority of the Court, replied in the followng manner to an
argunent that the property at issue should be segnented:

[We rejected this analysis years ago in Penn
Central . . . where we held that a clainmant's parcel of
property could not first be divided into what was taken
and what was left for the purpose of denonstrating the
taking of the former to be conplete and hence
conpensable. To the extent that any portion of property
is taken, that portion is always taken in its entirety;
the relevant question, however, is whether the property
taken is all, or only a portion of the parcel in
guestion.

VW note that this opinion was witten subsequent to Lucas, and that
Justice Scalia joined the opinion. W conclude, therefore, that
the cases of the United States Suprene Court do not support the
proposition that a contiguous property should be divided into

10
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di screte segnents for purposes of evaluating a takings claim

W also note a possible difficulty in the application of the
rul e proposed by the court of appeals in the present case. Looking
to a landowner's antici pated use of various parcels and sub-parcels
of land in order to determne the extent of the parcel at issue
would require ascertaining a |andowner's subjective intent before
being able to evaluate a possible takings claim This would
confuse both the agencies responsible for zoning and the courts
called on to adjudicate such clains, and increase the difficulty of
an al ready conplex inquiry.

The court of appeals also cited Ganpitti v. United States, 22

ad. a. 310 (1991), and Lovel adies Harbor, Inc. v. United States,

28 F.3d 1171 (Fed. CGr. 1994), for its rule allow ng segnentation
of property. These precedents, which in any event are nerely

per suasi ve, see Thonpson v. Village of Hales Corners, 115 Ws. 2d

289, 307, 340 NW2d 704 (1983), do not alter our view of the rule
we apply in this case. First, w note that the court in CGanpitti
had to determ ne what the extent of the property at issue was after

a lengthy series of purchases, see Ganpitti, 22 d. . at 311-17,

and ultimately deci ded agai nst segnentation of the property, id. at
320. The case thus bears little relation to the instant case, in
which the property is part of a single purchase. Second, in
Lovel adies, 28 F.3d at 1180, the court of appeals excluded fromthe
parcel at issue lands that had al ready been devel oped and/or sold,

as well as lands for which the developnent rights had been

11
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dedicated to the state in return for a building permt on the
remai ning lands. No such concerns are present in the instant case,
in which we consider only the 10.4 undevel oped acres owned by Zealy
at the time of its rezoning.

W thus conclude that the property at issue in this case is
Zealy's entire 10.4-acre parcel, and now examne the facts in the
record to determne whether the CGty's G121 zoning effected a

t aki ng. ® First, we note that after the rezoning, Zealy still

6 The court of appeals stated in its opinion that Zealy

conceded that "when all [10.4] acres are viewed together, the
effect of the zoning change is not severe enough to support a
constructive taking claim because of the value of his commrercial
property." Zealy, 194 Ws. 2d at 706. In both oral argunment and
in his briefs before this court, Zealy's counsel now clains that he
made no such concession. W note that the follow ng exchange
between Zealy's counsel (M. Hamres) and the circuit court, from
the record of the hearing at which the circuit court granted
summary judgnent against Zealy on the regulatory taking issue,
appears to represent just such a concession:

THE COURT: . . . . | amopen to proof if you can
offer sone proof that [the zoni ng] deprives of
reasonabl e use of [sic] the entire [10.4] acres.

MR HAMMVES: It can't, because he has a buil dable
busi ness site before and after.

THE COURT: You <concede it doesn't deprive
reasonabl e use of [10.4] acres?

MR HAMWMMES: Under the Court's analysis, that's
correct.

W further note that, at another point in his brief, Zealy's
counsel states that the 2.1 acres that were not rezoned retain
"substantial value." In any event, whether or not Zealy concedes
that the remaining 2.1 acres of his parcel contain sufficient value
to defeat a regulatory taking claim we can and do find facts in
the record, as we describe in the text of this opinion, sufficient

12
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retains approximately 2.1 acres zoned for business and/or
residential use. The Gty's assessor has valued the property at
nearly three-fourths of its forner value. Zealy presented the
circuit court with an assessnent valuing the 8.2-acre parcel at
approxi mately $200, 000, presuming residential use was allowed, but

as this court stated in Just v. Marinette County, 56 Ws. 2d 7, 23,

201 N.w2d 761 (1972):7

[ The landowners] argue their property has been
severely depreciated in value. But this depreciation of
value is not based on the use of the land in its natural
state but on what the land would be worth if it could be
filled and used for the location of a dwelling. Wil e
loss of value is to be considered in determning whether
a restriction is a constructive taking, value based upon
changing the character of the land at the expense of
harm to public rights is not an essential factor or
control ling.

Finally, we note that under the Cty's current zoning ordinance
the 8.2 acres of land zoned CG1 may still be used for its
historical use, farmng. Viewed as a whole, the parcel retains a
conbi nation of residential, comrercial, and agricul tural uses.

It may be true that in sone cases, as Justice Scalia stated in
Lucas, that "the rhetorical force of [the] “deprivation of all
economcally feasible use' rule is greater than its precision,”
(..continued)

to support the summary judgnment rendered against himby the circuit
court.

! Zealy argues that this decision is limted to cases
involving the public trust doctrine, under which the state has the
duty to protect shoreland areas. However, as this court stated in
Soners, 141 Ws. 2d at 287, Just is not limted to cases involving
that doctrine, and the case is thus equally applicable to wetland
regul ati ons.

13
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Lucas, 505 U S. at 1016 n.7, but this is not such a case. The
extent of the parcel at issue in this case is clearly identified,
and just as clearly the parcel retains substantial uses. Under
these facts, we cannot conclude that the Gty's rezoning deprived
Zealy of all or substantially all of the use of his land. Wthout
any such loss to the |andowner, a taking cannot occur. Ve
therefore conclude that the circuit court correctly granted summary
j udgnent agai nst Zealy on this issue.

Two further points are raised by the takings issue in this
case. First, our conclusion that the Gty's ordinance did not
effect a taking was conpelled by our holding that Zealy did not
suffer the loss of substantially all of the beneficial uses of his
land. W therefore need not consider another factor we may | ook to
in takings cases, whether the regulation did not advance a
legitimate state interest. Zealy only contested the interests
served by the CGty's ordinance to the extent that he clained the
CGty's regulation served the inproper purpose of allowng the Gty
to "take" his land rather than purchase it outright, an argunment we
reject. Second, we also do not reach the issue of the continuing
validity of this court's analysis in Just in view of the Suprene
Court's mmjority opinion in Lucas, which expressed disagreenent
with the South Carolina Supreme Court's conclusion that the
regul ation at issue could be justified as an exercise of the police
power in order to prevent the harmto the public interest resulting

from residential devel opnent of wetlands. See Lucas, 505 U. S at

14
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1020- 32. Such an evaluation would be required only in a case in
which, as in Lucas, the value of the land at issue is "wholly
elimnated.” Lucas, 505 U S at 1026. For the sane reason, we
need not here consider the argunent, raised by several amci curiae

inthis case, that Just is a "background principle[] of the State's

law of property,"” see Lucas, 505 U S at 1029, that would justify
even a total regulatory taking. Nothing in this opinion limts our
hol ding in Just and cases following its rule.

Finally, Zealy also argues that he obtained a vested right to
the fornmer residential zoning on his land by virtue of the
representations nmade to him by Gty officials during the
negotiations for his granting of the Cty's easenent. Property
owners obtain no vested rights in a particular type of zoning

solely through reliance on the zoning. Buhler v. Racine County, 33

Ws. 2d 137, 148, 146 N.W2d 403 (1966). Zealy has not shown that
he made any expenditures in reliance on the zoning, nor has he ever
submtted an application for a building permt proposing a
residential use of the land. Thus, he did not neet the requirenent
of submtting an application for a building permt "which conforns
to the zoning or building code requirenents in effect at the tine

of the application," see Lake Bluff Hous. Partners v. Gty of South

M | waukee, 197 Ws. 2d 157, 177, 540 N.W2d 189 (1995),% and his

claimfor vested rights nust fail.

8 Zealy submtted his brief in this case prior to our

decision in Lake Bl uff.

15
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Wsconsin has a long history of protecting its water
resources, its |lakes, rivers, and streans, which depend on wetl ands
for their proper survival. As stated in Just, 56 Ws. 2d at 17:

Swanps and wetl ands were once consi dered wastel and,
undesirable, and not picturesque. But as the people
becane nore sophisticated, an appreciation was acquired

that swanps and wetlands serve a vital role in nature,

are part of the balance of nature and are essential to

the purity of the water in our |akes and streans.

Swanmps and wetlands are a necessary part of the

ecol ogical creation and now, even to the uninitiated,
possess their own beauty in nature.

Qur review of the relevant law of this court and the United States
Suprenme Court |eads us to the conclusion that the circuit court
correctly dismssed Zealy's clains. W therefore reverse the
decision of the court of appeals and reinstate the circuit court's

j udgnent and order.

By the Court.—Fhe decision of the court of appeals is

rever sed.

16
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